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§30.223 What is a prehearing con-
ference?

Before a hearing, the judge may
order the parties to appear for a con-
ference to:

(a) Simplify or clarify the issues;

(b) Obtain stipulations, admissions,
agreements on documents, under-
standings on matters already of record,
or similar agreements that will avoid
unnecessary proof;

(¢) Limit the number of expert or
other witnesses to avoid excessively
cumulative evidence;

(d) Facilitate agreements disposing
of all or any of the issues in dispute; or

(e) Resolve such other matters as
may simplify and shorten the hearing.

HEARINGS

§30.224 May a judge compel a witness
to appear and testify at a hearing
or deposition?

(a) The judge can issue a subpoena
for a witness to appear and testify at a
hearing or deposition and to bring doc-
uments or other material to the hear-
ing or deposition.

(1) You may request that the judge
issue a subpoena for the appearance of
a witness to testify. The request must
state the name, address, and telephone
number or other means of contacting
the witness, and the reason for the re-
quest. The request must be timely. The
requesting party must mail the request
to all other interested parties and to
the witness at the time of filing.

(2) The request must specify the doc-
uments or other material sought for
production under the subpoena.

(3) The judge will grant or deny the
request in writing and mail copies of
the order to all the interested parties
and the witness.

(4) A person subpoenaed may seek to
avoid a subpoena by filing a motion to
quash with the judge and sending cop-
ies to the interested parties.

(b) Anyone whose legal residence is
more than 100 miles from the hearing
location may ask the judge to excuse
his or her attendance under subpoena.
The judge will inform the interested
parties in writing of the request and
the judge’s decision on the request in
writing in a timely manner.
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(c) A witness who is subpoenaed to a
hearing under this section is entitled
to the fees and allowances provided by
law for a witness in the courts of the
United States (see 28 U.S.C. 1821).

(d) If a subpoenaed person fails or re-
fuses to appear at a hearing or to tes-
tify, the judge may file a petition in
United States District Court for
issuance of an order requiring the sub-
poenaed person to appear and testify.

§30.225 Must testimony in a probate
proceeding be under oath or affir-
mation?

Yes. Testimony in a probate pro-
ceeding must be under oath or affirma-
tion.

§30.226 Is a record made of formal
probate hearings?

(a) The judge must make a verbatim
recording of all formal probate hear-
ings. The judge will order the tran-
scription of recordings of hearings as
the judge determines necessary.

(b) If the judge orders the tran-
scription of a hearing, the judge will
make the transcript available to inter-
ested parties on request.

§30.227 What evidence is admissible at
a probate hearing?

(a) A judge conducting probate pro-
ceedings under this part may admit
any written, oral, documentary, or de-
monstrative evidence that is:

(1) Relevant, reliable, and probative;

(2) Not privileged under Federal law;
and

(3) Not unduly repetitious or cumu-
lative.

(b) The judge may exclude evidence if
its probative value is substantially
outweighed by the risk of undue confu-
sion of the issues or delay.

(c) Hearsay evidence is admissible.
The judge may consider the fact that
evidence is hearsay when determining
its probative value.

(d) A judge may admit a copy of a
document into evidence or may require
the admission of the original docu-
ment. After examining the original
document, the judge may substitute a
copy of the original document and re-
turn the original.

(e) The Federal Rules of Evidence do
not directly apply to the hearing, but
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may be used as guidance by the judge
and the parties in interpreting and ap-
plying the provisions of this section.

(f) The judge may take official notice
of any public record of the Department
and of any matter of which federal
courts may take judicial notice.

(g) The judge will determine the
weight given to any evidence admitted.

(h) Any party objecting to the admis-
sion or exclusion of evidence must con-
cisely state the grounds. A ruling on
every objection must appear in the
record.

(i) There is no privilege under this
part for any communication that:

(1) Occurred between a decedent and
any attorney advising a decedent; and

(2) Pertained to a matter relevant to
an issue between parties, all of whom
claim through the decedent.

§30.228 Is testimony required for self-
proved wills, codicils, or revoca-
tions?

The judge may approve a self-proved
will, codicil, or revocation, if
uncontested, and order distribution,
with or without the testimony of any
attesting witness.

§30.229 When will testimony be re-
quired for approval of a will, cod-
icil, or revocation?

(a) The judge will require testimony
if someone contests the approval of a
self-proved will, codicil, or revocation,
or submits a non-self-proved will for
approval. In any of these cases, the at-
testing witnesses who are in the rea-
sonable vicinity of the place of hearing
must appear and be examined, unless
they are unable to appear and testify
because of physical or mental infir-
mity.

(b) If an attesting witness is not in
the reasonable vicinity of the place of
hearing or is unable to appear and tes-
tify because of physical or mental in-
firmity, the judge may:

(1) Order the deposition of the attest-
ing witness at a location reasonably
near the residence of the witness;

(2) Admit the testimony of other wit-
nesses to prove the testamentary ca-
pacity of the testator and the execu-
tion of the will; and

(3) As evidence of the execution,
admit proof of the handwriting of the

43 CFR Subtitle A (10-1-11 Edition)

testator and of the attesting witnesses,
or of any of them.

§30.230 Who pays witnesses’ costs?

Interested parties who desire a wit-
ness to testify at a hearing must make
their own financial and other arrange-
ments for the witness.

§30.231 May a judge schedule a sup-
plemental hearing?

Yes. A judge may schedule a supple-
mental hearing if he or she deems it
necessary.

§30.232 What will the official record of
the probate case contain?

The official record of the probate
case will contain:

(a) A copy of the posted public notice
of hearing showing the posting certifi-
cations;

(b) A copy of each notice served on
interested parties with proof of mail-
ing;

(¢c) The record of the evidence re-
ceived at the hearing, including any
transcript made of the testimony;

(d) Claims filed against the estate;

(e) Any wills, codicils, and revoca-
tions;

(f) Inventories and valuations of the
estate;

(g) Pleadings and briefs filed;

(h) Interlocutory orders;

(i) Copies of all proposed or accepted
settlement agreements, consolidation
agreements, and renunciations and ac-
ceptances of renounced property;

(j) In the case of sale of estate prop-
erty at probate, copies of notices of
sale, appraisals and objections to ap-
praisals, requests for purchases, all
bids received, and proof of payment;

(k) The decision, order, and the no-
tices thereof; and

(1) Any other documents or items
deemed material by the judge.

§30.233 What will the judge do with
the original record?

(a) The judge must send the original
record to the designated LTRO under
25 CFR part 150.

(b) The judge must also send a copy
of:

(1) The order to the agency origi-
nating the probate, and
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